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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 
 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 

 1.  TIME:  9:00   CASE#: MSC16-01118 
CASE NAME: YUE VS. TRIGMAX SOLUTIONS 
HEARING ON MOTION TO/FOR SPECIAL ANTI SLAPP MTN TO STRIKE PLTF'S 
C/O/A FILED BY WENBIN YANG 
* TENTATIVE RULING: * 
 
 

Defendant Wenbin Yang’s special motion to strike the complaint is denied. Yang shall 

file and serve his answer by September 9, 2021.  

“Resolution of an anti-SLAPP motion [or special motion to strike] involves two steps. 

First, the defendant must establish that the challenged claim arises from activity protected by 

section 425.16. [Citation.] If the defendant makes the required showing, the burden shifts to the 

plaintiff to demonstrate the merit of the claim by establishing a probability of success. We have 

described this second step as a ‘summary-judgment-like procedure.’ [Citation.]” (Baral v. Schnitt 

(2016) 1 Cal.5th 376, 384-385.) 

Protected Activity 

On the first step, the Defendant has the burden of showing that the challenged causes of 

action arise from activity protected.  

Plaintiff has sued Defendant Wenbin Yang for unfair competition and defamation. The 

factual allegations against Yang fall into three categories: 

(1) claims that Plaintiff violated a court order and almost became homeless. (Comp. ¶¶ 
39, 54(4).) 

(2) claims that Plaintiff used a “Trojan horse virus”, tried to serve Defendant using an 
internet virus, and that Plaintiff could “steal all the data on your computer”. (Comp. 
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¶¶ 41, 42, 54 (5) – (8).)  

(3) Allegations that Defendant said he would meet people in California. (Comp. ¶¶ 37, 
40.)  

The claim for unfair competition focuses mostly on the actions of another defendant. It 

does not allege anything specific as to Defendant Yang. In his opposition, Plaintiff clarifies that 

his unfair competition against Yang is based on his “unlawful defamatory, unfair, unscrupulous, 

immoral, deceptive, coordinated, and fraudulent conduct….” (Opposition p. 19.) The only factual 

allegations against Yang in the complaint related to the three categories above, thus the unfair 

competition claim must be based on Yang’s statements.  

The first two categories of statements appear to be the basis of the defamation claim. It 

is unclear how the allegations that Defendant stated that he would or had met with people could 

constitute defamation. Thus, the third category is incidental to the claim and not the basis for 

either cause of action.  

Much of Defendant’s evidence in support of this motion are Chinese language 

documents that have not been translated by a qualified interpreter. Plaintiff objects to the 

Defendant’s reliance on documents in Chinese and to statements in Defendant’s declaration 

that rely on the Chinese language documents. California Rules of Court, Rule 3.1110(g) 

requires that “Exhibits written in a foreign language must be accompanied by an English 

translation, certified under oath by a qualified interpreter." Plaintiff’s objections to documents 

provided in Chinese without being translated are well taken, however, many of the documents 

contain portions in English which can be considered by the Court. 

Plaintiff’s objections to paragraphs in Yang’s declaration sustained as hearsay. In 

addition, Plaintiff’s objections to exhibits are sustained as to the Chinese language portions and 

overruled as to the English language portions. Finally, the Court notes that Defendant’s 

summaries of each exhibit are not admissible evidence.  

Defendant argues that his conduct involves protected activity pursuant to sections 

425.16(e)(2) and (3).  

Protected activity includes, “any written or oral statement or writing made in connection 

with an issue under consideration or review by a legislative, executive, or judicial body, or any 

other official proceeding authorized by law… .” (Code Civ. Proc., § 425.16(e)(2).) “[A] statement 

is ‘in connection with’ litigation under section 425.16, subdivision (e)(2) if it relates to the 

substantive issues in the litigation and is directed to persons having some interest in the 

litigation.” (Neville v. Chudacoff (2008) 160 Cal.App.4th 1255, 1266.) It “ has been held to 

protect statements to persons who are not parties or potential parties to litigation, provided such 

statements are made ‘in connection with’ pending or anticipated litigation. [Citations]” (Id. at 

1270.)  
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Defendant argues that his statements that Plaintiff violated a court order and almost 

became homeless were related to the Storage Case and thus were made in connection with a 

matter under consideration or review by a judicial body. Defendant has not presented evidence 

that shows his statements that Plaintiff violated a court order were made in connection 

with pending or anticipated litigation. The attorney fees dispute in the Storage Case occurred in 

2008 and/or 2009. (Yue decl. ¶¶71-78.) However, Plaintiff is suing the Defendant for statements 

made in 2015 and there is no evidence that the case was still pending at the time the 

statements were made. In addition, there is no evidence that the statements were directed to 

persons having some interest in the litigation. Therefore, Yang has not shown that these 

statements are protected activity under section (e)(2).  

Defendant also argues that the alleged statements were are protected activity under 

subsection (e)(3).Protected activity includes, “any written or oral statement or writing made in a 

place open to the public or a public forum in connection with an issue of public interest… .” 

(Code Civ. Procedure § 425.16(e)(3).)  

“ ‘ “Web sites accessible to the public … are ‘public forums’ for purposes of the anti-

SLAPP statute.” ’ [Citations.] But not every Web site post involves a public issue. [Citation.] 

‘[M]ere publication … on a Web site … should not turn otherwise private information … into a 

matter of public interest.’ [Citation.]”  (D.C. v. R.R. (2010) 182 Cal.App.4th 1190, 1226.) All 

statements are alleged to have occurred in web sites accessible to the public and thus have 

occurred in public forums.  

“In articulating what constitutes a matter of public interest, courts look to certain specific 

considerations, such as whether the subject of the speech or activity ‘was a person or entity in 

the public eye’ or ‘could affect large numbers of people beyond the direct participants’ [Citation]; 

and whether the activity ‘occur[red] in the context of an ongoing controversy, dispute or 

discussion’ [Citation] or ‘affect[ed] a community in a manner similar to that of a governmental 

entity’ [Citation].”  (FilmOn.com Inc. v. DoubleVerify Inc. (2019) 7 Cal.5th 133, 145-146.) 

First, the alleged defamatory statements are not matters that the could affect large 

numbers of people beyond the direct participants. Therefore, Defendant must show that Plaintiff 

is a person in the public eye in order for the statements to constitute protected activity.  

Whether Plaintiff is a person in the public eye requires an examination of the evidence 

presented by the moving defendant. For example, in Nygard, Inc. v. Uusi-Kerttula (2008) 159 

Cal.App.4th 1027 the court found the owner of a business was in the public eye where the 

owner was internationally known, spent a great deal of money and effort to promote his 

business, success, wealth and lifestyle, and the company employed over 12,000 employees. In 

contrast, the court in D.C. found that an individual who was a signer and promoted himself 

through a website was not in the public eye. In D.C. the court noted that there was no evidence 

that the public was fascinated with the plaintiff, that there was widespread public interest in his 

personal life or that he was nationally known. (D.C., supra, 182 Cal.App.4th at 1229.)  
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Defendant’s evidence also includes various posts in forums on the internet from 

approximately 2013 to 2015. (See A exhibits.) These posts do not show that Plaintiff was in the 

public eye. Nor do they show that the alleged defamatory statements were a matter could affect 

large numbers of people beyond the direct participants. Instead, these posts involve discussions 

of science issues and related comments. Again, the fact that Plaintiff posts on various internet 

forums does not mean he is a person in the public eye. Nor do the science issues included in 

the various posts relate to the issues raised in this lawsuit.  

There is some evidence that is relevant to the alleged defamatory statements. Plaintiff 

made several postings on zhenzhubay.com, which were viewed thousands of times. (See, 

Exhibits C5 (7,492 views); C6 (5,076 views).) There appear to be other posts made by Plaintiff 

that have received up to 20,000 views, but it is unclear what these posts were about as the 

entire posts are not provided. (Ex. C4.) Overall, these posts show that Plaintiff has a following 

on a particular website, but that does not mean that Plaintiff is so well known that he is a person 

in the public eye.  

Defendant’s evidence includes various news stories from approximately 2008 to 2010 

related to the Plaintiff. (See B and D exhibits.) Defendant does not show the circulation of these 

stories and in any event, these stories are older and do not show that Plaintiff was in the public 

eye 2015 when the alleged defamatory statements were made. Similarly, the fact that Plaintiff 

wrote a book – without more information about book sales – does not make Plaintiff a person in 

the public eye. 

Considering all the admissible evidence presented by Defendant, the Court finds that 

Plaintiff is a person in the public eye.  

The Court finds that Defendant has not met his burden of showing that the alleged 

defamatory statements are matters of public interest and therefore, Defendant has not met his 

burden on this motion and the motion is denied.  

  

  
 2.  TIME:  9:00   CASE#: MSC16-01608 
CASE NAME: SALEHOMOUM VS. BAHRAMI-DAGHIGH 
HEARING ON MOTION TO/FOR LEAVE TO FILE CROSS-COMPLAINT FILED BY 
U.S. BANK, NATIONAL ASSOCIATION, AS TRUSTEE 
* TENTATIVE RULING: * 
 
 The Court continues the hearing on this motion to August 26, 2021 at 9:00 a.m. 
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 3.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS SHANNON B JON 
HEARING ON MOTION TO/FOR QUASH & STAY/MOTION FOR PROTECTIVE 
ORDER FILED BY SHANNON B. JONES LAW GROUP, INC., SHANNON B JONES 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom at 10:30 AM.  

  

 4.  TIME:  9:00   CASE#: MSC17-00245 
CASE NAME: CHAVEZ VS SEKK INVESTMENTS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

 5.  TIME:  9:00   CASE#: MSC17-00245 
CASE NAME: CHAVEZ VS SEKK INVESTMENTS 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMND COMPLT FILED 
BY YESENIA CHAVEZ 
* TENTATIVE RULING: * 
 
  Plaintiffs Yesenia Chavez, et al.’s Motion for Leave to File the First Amended Complaint 

is granted. 

Background 

 Plaintiff Yesenia Chavez, along with six other tenant families that either resides or 

resided in the apartment building located at 1760 Diane Court in Concord, bring this landlord-

tenant habitability case.  Plaintiffs alleged Defendants breached their duty to comply with 

building, fire, and health and safety codes.  Plaintiffs allege Defendants breached the implied 

warranty of habitability by failing to correct substandard conditions, which included garbage 

disposal deficiencies; plumbing and electrical deficiencies; rodent, pest, and insect infestations; 

mold and mildew; and security and safety deficiencies. 

 

Motion 

 Pursuant to CCP §§ 473(a)(1) and 576, Plaintiffs seek leave to file a First Amended 

Complaint, adding a cause of action for Declaratory Relief.  Plaintiffs entered into leases that 
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allowed only the landlord to recovery attorney’s fees, which Plaintiffs assert violates Civil Code 

§1717 and the case of Hjelm v. Prometheus Real Estate Group, Inc. (2016) 3 Cal.App.5th 

1155.)  The parties are in dispute as to whether the one-sided attorney’s fees provisions in the 

leases should be deemed reciprocal under Civil Code § 1717. “The interpretation of a contract is 

clearly a proper subject of declaratory relief.”   

(Southern Cal. Edison Co. v. Superior Court (1995) 37 Cal.App.4th 839, 846-847.) Plaintiffs 

argue the motion is timely and Defendants will not be prejudiced.  

 Plaintiffs’ counsel, Paul Christensen, filed a declaration pursuant to CRC, Rule 3.1324 

stating the effect of the amendment is to add a single cause of action for declaratory relief 

regarding attorney’s fees.  Mr. Christensen declares Plaintiffs recently discovered the dispute 

between the parties in March of 2021, and that Defendants have refused to consider reciprocal 

attorney’s fees in the leases.  The request was not made earlier because Plaintiffs erroneously 

thought proceeding with a separate action for declaratory relief would have been a quicker 

resolution.    

 

Analysis 

  Motions for leave to amend the pleadings are directed to the sound discretion of the 

court.  “The court may…in its discretion, after notice to the adverse party, allow, upon any terms 

as may be just, an amendment to any pleading…” (CCP § 473.)   At any time before or after 

commencement of trial, the court may allow an amendment to a pleading in furtherance of 

justice. (Code Civ. Proc., § 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  “There is 

a policy of great liberality in permitting amendments to the pleadings at any stage of the 

proceeding.” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.)  The policy favoring 

amendment is so strong that denial of leave to amend can rarely be justified. (Price v. Mason-

McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   

 Defendant SEKK Investments Diane, LLC and Defendants Sherland, Inc. and AHK 

International, LTD filed separate oppositions.  However, they each opposed the motion on the 

same grounds.  Defendants argue that leave to amend should be denied because of Plaintiffs’ 

inexcusable delay and undue prejudice to Defendants.  (See Magpali v. Farmers Group, Inc. 

(1996) 48 Cal.App.4th 471, 486-487; Fisher v. Larsen (1982) 128 Cal.App.3d 627, 649.)   

 Here, Defendants assert Plaintiffs delayed in bringing this motion for more than two 

years since being advised of the issues regarding attorney’s fees. According to Defendants, 

Plaintiffs offered no actual facts to excuse the delay.  Defendants maintain Plaintiffs’ counsel’s 

declaration fails to comply with CRC, Rule 3.1324 because Mr. Christensen’s declaration is 

devoid of any explanation why leave to amend the complaint was not sought sooner.  “The law 

is well settled that a long deferred presentation of the proposed amendment without a showing 

of excuse for the delay is itself a significant factor to uphold the trial court's denial of the 

amendment.”  (Bedolla v. Logan & Frazer (1975) 52 Cal.App.3d 118, 136.) 
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 Defendants argue Plaintiffs were aware of the issue of attorney’s fees and dispute over 

the entitlement and interpretation of the lease agreements as early as February 2019. Here, the 

Mr. Desrochers’ declaration demonstrates that attorney’s fee issue is not a new issue.  Mr. 

Desrochers, counsel Sherland, Inc. and AHK International, LTD, states Defendants propounded 

discovery on December 12, 2018, which consisted of six discreet and focused requests seeking 

documents related to Plaintiffs’ claims for attorney’s fees and costs.  (Desrochers Decl., ¶4).  

Counsel met and conferred in February and April 2019 regarding Plaintiffs’ claimed entitled to 

attorney’s fees.  ((Desrochers Decl., ¶5).  Defendants asserts Plaintiffs have known since 2019 

and waited nearly two years to bring this motion. 

 The declarations in support of and in opposition to this motion demonstrates that 

Plaintiffs have been making the claim of entitlement to attorney’s fees since the original 

complaint was filed.  The scope and applicability of the attorney’s fee provisions in the leases 

recently became front and center because the dispute has resulted in an impasse to settlement 

negotiation, according to Plaintiffs’ counsel, Paul Christensen. That is why Plaintiffs now seek to 

include the declaratory relief action on the issue. There has not been an unreasonable or 

unwarranted delay in which Defendants were misled.   Additionally, Plaintiff attempted to resolve 

the issue in a separate action, which also explains some of the delay in seeking leave to amend 

this action.  On February 11, 2021, Plaintiffs filed a related action, C21-00286, Ayala v. 

Sherland, SEKK Investment in hopes of resolving this dispute by a separate Declaratory Relief 

action. 

  Defendants also opposes the motion on the ground they will be subjected to undue 

prejudice if the motion is granted permitting the amendment. “Although courts are bound to 

apply a policy of great liberality in permitting amendments to the complaint at any stage of the 

proceedings, up to and including trial [citations] , this policy should be applied only ‘where no 

prejudice is shown to the adverse party . . . .’ [Citation.]   A different result is indicated "where 

inexcusable delay and probable prejudice to the opposing party" is shown.” (Magpali v. Farmers 

Group (1996) 48 Cal.App.4th 471, 487.) 

  The Court does not find undue prejudice. Defendants argue they are prejudiced as 

because of the additional expense of conducting discovery on this issue.  Defendants have 

already conducted many of the Plaintiffs’ depositions and did not have the opportunity to ask 

those Plaintiffs about the specific contractual provisions related to attorney’s fees. If the 

amendment is allowed, Defendants will have to propound supplemental written discovery to 

each of the Plaintiffs and re-depose multiple Plaintiffs. The additional discovery would pose an 

undue burden and expense.    

 As discussed above, Defendants were well aware of the attorney’s fee issue since 2019 

and could have conducted their discovery accordingly.  Defendants provide no reason why they 

did not follow up their discovery of this issue over the years since they were aware of Plaintiffs’ 

claim.  Moreover, as Plaintiffs point out in the Reply, entitlement to attorney’s fees based on the 

reciprocity of Civil Code §1717 involves contract interpretation and the witnesses have no 

probative testimony on the matter. 
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  “Prejudice exists where the proposed amendment would require delaying the 

trial, resulting in added costs of preparation and increased discovery burdens. (Magpali v. 

Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 486–488.)”  (Miles v. City of Los 

Angeles (2020) 56 Cal.App.5th 728, 739.)  Here, a trial date has not been set.  

There is no new issue to investigate or an entirely different set of facts to consider.   

“Where no prejudice is shown to the adverse party, the liberal rule of allowance prevails.” 

(Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.) “‘This position is clearly in accord with 

the modern theories of code pleading, which would permit amendment in the discretion of the 

court unless an attempt is made to present an entirely different set of facts  by way of the 

amendment. [Citation.]’ [Citation.]” (Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 760.) 

Therefore, under the Court’s liberal policy of permitting amendments, the motion is granted. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-00004 
CASE NAME: TOLIVER VS. CONCORD YELLOW 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY CONCORD 
YELLOW CAB, INC. 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

 7.  TIME:  9:00   CASE#: MSC19-00754 
CASE NAME: CLARK VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to September 2, 2021, at 9:00 a.m., in Department 33. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00864 
CASE NAME: BRYCE SIMPSON VS ALCHERA INC 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO PLAINTIFFS REQ FOR 
PROD. OF DO, FILED BY BRYCE SIMPSON 
* TENTATIVE RULING: * 
 
 Granted. Defendants’ failure to respond was without substantial justification. Sanctions 
awarded in the amount of $4,000.  
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 9.  TIME:  9:00   CASE#: MSC19-02068 
CASE NAME: SONIA SINGH VS JOHN CROCKETT M 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY SONIA 
SINGH, OMAR SINGH 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

10.  TIME:  9:00   CASE#: MSC19-02268 
CASE NAME: BARADAR VS OLIVER 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DOUGLAS E OLIVER 
* TENTATIVE RULING: * 
 
 Vacated. 

  

11.  TIME:  9:00   CASE#: MSC19-02268 
CASE NAME: BARADAR VS OLIVER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Vacated. 
  

  

12.  TIME:  9:00   CASE#: MSC20-00018 
CASE NAME: FARID OMARI VS OREN LONI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom.  
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13.  TIME:  9:00   CASE#: MSC20-00018 
CASE NAME: FARID OMARI VS OREN LONI 
HEARING ON MOTION TO/FOR FILE A SECOND AMENDED COMPLAINT FILED 
BY FARID OMARI 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

14.  TIME:  9:00   CASE#: MSC20-01593 
CASE NAME: ESTOPINAL VS EAST BAY MUNICIPA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear by Zoom. 

  

15.  TIME:  9:00   CASE#: MSC20-01794 
CASE NAME: KING VS ROTHBARD 
HEARING ON DEMURRER TO COMPLAINT of KING FILED BY TODD ROTHBARD, 
YUSUF KHANNIAZI 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

16.  TIME:  9:00   CASE#: MSC20-01794 
CASE NAME: KING VS ROTHBARD 
HEARING ON MOTION TO/FOR STRIKE COMPLAINT FILED BY TODD 
ROTHBARD, YUSUF KHANNIAZI 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 
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17.  TIME:  9:00   CASE#: MSC20-01794 
CASE NAME: KING VS ROTHBARD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

18.  TIME:  9:00   CASE#: MSC21-00144 
CASE NAME: BROUWER VS GREGORY FUNDING, ET 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to October 4, 2021 at 8:30 AM in Dept. 33.  

  

19.  TIME:  9:00   CASE#: MSC21-00144 
CASE NAME: BROUWER VS GREGORY FUNDING, ET 
HEARING ON MOTION TO/FOR SET ASIDE ENTRY OF DEFAULT UNDER CCP 
473(B) FILED BY GREGORY FUNDING, INC. 
* TENTATIVE RULING: * 
 
 Defendant Gregory Funding, Inc.’s Motion to Set Aside Entry of Default is granted. 

Responsive pleading shall be filed and served on or before August 26, 2021. 

Background  

 Plaintiff, Helen Park Brouwer, through her Guardian ad Litem, alleges Defendants 

foreclosed on her single-family residence located at 2610 Francisco Way in El Cerrito.   Plaintiff 

alleges on information and belief that the Trustee Sale took place during the time Governor had 

issued foreclosure and eviction stay orders.    

Motion 

 Pursuant to Code of Civil Procedure § 473(b), Defendant Gregory Funding, Inc. brings 

this motion to set aside the entry of default on the ground Defendant’s failure to timely respond 

to the complaint and summons was based on surprise and inadvertence.   

Analysis 

 “The court may, upon any terms as may be just, relieve a party or his or her legal 

representative from a judgment, dismissal, order, or other proceeding taken against him or her 
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through his or her mistake, inadvertence, surprise, or excusable neglect.”  (CCP §473(b).)  “‘In 

order to qualify for [discretionary] relief under section 473, the moving party must act diligently in 

seeking relief and must submit affidavits or testimony demonstrating a reasonable cause for the 

default.’ [Citation.]”  (Huh v. Wang (2007) 158 Cal.App.4th 1406, 1419.)    

 Here, Defendant acted diligently is seeking to set aside the entry of default.  According to 

the Proof of Service of Summons, Plaintiff served Gregory Funding, Inc. via service of process 

on CT Corporation System, the Registered Agent for Gregory Funding, on February 23, 2021.   

Plaintiff filed the Request for Entry of Default against Defendant Gregory Funding Inc. on April 7, 

2021, and default was entered as requested on that date.  Defendant was notified of the 

litigation on April 13, 2021.  (Balle Decl., ¶ 4.) This motion to set aside entry of default was filed 

on May 12, 2021.  The motion was filed about a month after notification, well within the six-

month limitation and within a reasonable time after notice of the entry of default. 

 "A motion to set aside a default judgment is addressed to the sound discretion of the trial 

court…”  (Lieberman v. Aetna Ins. Co. (1967) 249 Cal.App.2d 515, 524.) Code of Civil 

Procedure, section 473, is a remedial measure and is to be liberally construed. (Romer, 

O'Connor & Co. v. Huffman (1959) 171 Cal.App.2d 342, 347.)  

 Here, Defendant has proffered specific factual evidence showing its surprise and 

inadvertence in failing to respond to the summons and complaint timely. The motion is 

supported by the declaration of Michael Balle, the Litigation Manager for Gregory Funding LLC.  

Mr. Balle oversees all litigation commenced against Gregory Funding, Inc.  (Balle Decl., ¶ 2.)  

Mr. Balle declares he has no record of being notified by its commercial agent for service of 

process, CT Corporation, that the summons and complaint had been served on Gregory 

Funding, Inc. (Balle Decl., ¶ 10.)  He learned of the litigation through co-defendant’s counsel.  

(Balle Decl., ¶3.)  The motion is also accompanied by the proposed Answer in compliance with 

CCP § 473(b). 

  “The policy of the law is to have every litigated case tried upon its merits, and it looks 

with disfavor upon a party who, regardless of the merits of his case, attempts to take advantage 

of the mistake, surprise, inadvertence, or neglect of his adversary….’” (Smith v. Los Angeles 

Bookbinders Union (1955) 133 Cal.App.2d 486, 499-500, disapproved on other grounds in 

MacLeod v. Tribune Publishing Co. (1959) 52 Cal.2d 536, 551.)  “Because the law favors 

disposing of cases on their merits, ‘any doubts in applying section 473 must be resolved in favor 

of the party seeking relief from default [citations]. (Fasuyi v. Permatex, Inc. (2008) 167 

Cal.App.4th 681, 696.) The motion is therefore granted. 

Defendant’s Request for Judicial Notice 
 Defendant requests the Court to take judicial notice of the following: 
Exhibit 1:  Complaint, Case No. C19-02058 
Exhibit 2:  Amendment to Complaint, Case No. C19-02058 
Exhibit 3:  “Docket” of Contra Costa Superior Court Case C19-02058 
 
 Defendant’s unopposed request is granted.  The Court takes judicial notice of the 
existence of these documents.  
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20.  TIME:  9:00   CASE#: MSC21-00423 
CASE NAME: MUTUKU VS NAZARI 
HEARING ON MOTION TO/FOR STRIKE PARAGRAPHS OF THE CROSS 
COMPLAINT FILED BY ELIJAH MUTUKU 
* TENTATIVE RULING: * 
 
  
Cross-Defendant moves to strike all causes of action on the grounds of technical violations of 

California Rule of Court 2.112. Cross-Defendant also moves to strike the prayer for attorney 

fees and punitive damages. The Court declines to grant the Motion to strike on the grounds of 

technical violations of California Rule of Court 2.112, given that there is only a single Cross-

Defendant and as a consequence no uncertainty regarding the party to whom the causes of 

action are directed. That said, Cross-Complainant has the opportunity to correct this technical 

error given the leave to amend provided in connection with the Demurrer (see Line 21, below). 

Furthermore, whether Plaintiff is entitled to attorneys’ fees under contract is a substantive 

question not properly decided on a motion to strike.  

With respect to Cross-Complainant’s prayer for punitive damages, Civil Code section 3294 

authorizes the recovery of punitive damages in non-contract cases where “the defendant has 

been guilty of oppression, fraud, or malice … .” (Civ. Code § 3294(a).) “‘Malice’ means conduct 

which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is 

carried on by the defendant with a willful and conscious disregard of the rights or safety of 

others.” (Id. § 3294(c)(1).) “‘Oppression’ means despicable conduct that subjects a person to 

cruel and unjust hardship in conscious disregard of that person's rights.” (Id., § 3294(c)(2).) 

“‘Fraud’ means an intentional misrepresentation, deceit, or concealment of a material fact known 

to the defendant with the intention on the part of the defendant of thereby depriving a person of 

property or legal rights or otherwise causing injury.” (Id., § 3294(c)(3).)  

A plaintiff must plead more than conclusory allegations to seek punitive damages. (Smith v. 
Superior Court (1992) 10 Cal.App.4th 1033, 1042.) “In order to survive a motion to strike an 
allegation of punitive damages, the ultimate facts showing an entitlement to such relief must be 
pled by a plaintiff.” (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Here, the Cross-Complaint’s conclusory allegations that “Mutuku has knowingly and willfully 

refused to perform his obligation to compensate Nazari for all wages earned and all hours 

worked” (XC at ¶ 27), that “Mutuku violated [his] duty of care to Nazari by engaging in careless, 

negligent and reckless practices which caused Nazari to sustain economic and emotional 

damages” (id. at ¶ 92), and that “Mutuku’s conduct as alleged herein is unlawful, unfair, and 

fraudulent” (id. at ¶ 179) are insufficient to support punitive damages against Cross-Defendant. 

These conclusions are not supported by sufficient factual allegations to support the prayer for 

punitive damages.  

The Motion to strike the prayer for punitive damages is granted with leave to amend; the motion 

is otherwise denied.  
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21.  TIME:  9:00   CASE#: MSC21-00423 
CASE NAME: MUTUKU VS NAZARI 
HEARING ON DEMURRER TO CROSS COMPLAINT of NAZARI FILED BY ELIJAH 
MUTUKU 
* TENTATIVE RULING: * 
 
  
Before the Court is Cross-Defendant Elijah Mutuku (“Cross-Defendant” or “Mutuku”)’s Demurrer. 

The Demurrer relates to Cross-Complainant Pervaiz Mohamad Nazari (“Cross-Complainant” or 

“Nazari”)’s Cross-Complaint (“XC”) for (1) unpaid overtime wages; (2) failure to pay minimum 

wages; (3) failure to provide meal periods; (4) failure to provide rest periods; (5) failure to 

provide accurate wage statements; (6) waiting time penalties; (7) failure to reimburse business 

expenses; (8) retaliation-employment; (9) intentional infliction of emotional distress; (10) breach 

of the covenant of quiet enjoyment; (11) breach of the warranty of habitability; (12) violation of 

the Richmond Rent Ordinance; (13) specific performance; (14) (anticipatory) breach of contract; 

(15) (anticipatory) breach of the covenant of good faith and fair dealing; (16) fraud; (17) 

negligence; (18) unfair business practice; (19) declaratory relief; and (20) injunctive relief. 

Cross-Defendant demurs to Plaintiff’s causes of action for (13) specific performance; (14) 

(anticipatory) breach of contract; and (15) (anticipatory) breach of the covenant of good faith and 

fair dealing on the grounds that it cannot be ascertained from the pleading whether the contract 

is written, is oral, or is implied by conduct (CCP § 430.10(g)) and the Statute of Frauds (CC 

§ 1624(d)). Cross-Defendant also demurs to the cause of action for (17) negligence on the 

grounds that it fails to state a cognizable claim (CCP § 430.10(e)) and is duplicative of other 

pled causes of action. Finally, Cross-Defendant demurs to all causes of action on the grounds 

that Cross-Complainant lacks standing. 

For the following reasons, the Demurrer is sustained-in-part and overruled-in-part, with leave to 

amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Factual Background 
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This dispute involves a property at 649 9th Street, Richmond, CA 9481 (the “Property”). (XC at 
¶ 9.) Cross-Complainant alleges that Cross-Defendant offered to sell the Property to him for 
$305,000 with half the purchase price to be paid within a year and the balance to be paid 
monthly for a maximum of ten years. (Id.) Cross-Complainant alleges that this offer “was 
memorialized in writing.” (Id. at ¶ 9, Ex. A.) Exhibit A is a screenshot of messages from Cross-
Defendant, one of which is dated August 7, 2020 and reads in part “Thank you for consulting 
with your wife about your family tenancy at 649 9th St. Richmond Ca 94801, starting next 
month. As I promised, the maximum amount I can accept from you as rent for now, until 
purchase is $1250[,] which will go towards paying the mortgage on the house.” (Id.) 

Cross-Complainant alleges that “[l]eading up to finalizing the sale and transfer of title, Nazari 
was to pay Mutuku monthly rents towards the purchase price. Nazari accepted the agreement. 
Investigation is ongoing as to any documents relating to this agreement, but Nazari is informed 
and believes a writing exists.” (XC at ¶ 10.) 

Cross-Complainant alleges that on or about August of 2020 he took possession of the Property 
pursuant to this agreement. (XC at ¶ 11.) Cross-Complainant further alleges that “Mutuku then 
unilaterally and without adequate consideration changed the terms of the agreement. Suddenly, 
the purchase price was increased without any kind of consideration or mutual understanding 
between the parties.” (Id. at ¶ 12.) 

Cross-Complainant further alleges that he worked for Cross-Defendant making necessary 
repairs and renovations for the Property without pay, and that Cross-Defendant required Nazari 
to live in the property and pay rent “to ensure that third-parties do not break into the Property.” 
(XC at ¶¶ 13, 14.) Nazari alleges that he was not compensated for his time worked nor for his 
expenses. (Id. at ¶¶ 16, 17.) Finally, Nazari alleges that “[a]fter several months of payments, 
hours of labor, and thousands of dollars on materials for the Property, Mutuku announced that 
he does not intend to move forward with the deal.” (Id. at ¶ 19.) 

Analysis 

Standing 

Cross-Defendant’s standing argument is unclear. Cross-Defendant argues that there is a defect 
in the parties, and the Cross-Complainant is not the real party in interest (and as a consequence 
lacks standing) because the messages attached to the Cross-Complaints as exhibits are 
addressed to “Basir.” In opposition Cross-Complainant argues that “Basir is Nazari’s alias 
name[.]” (Opp. at 5:4.) Although the Court declines to sustain the Demurrer on this ground, 
leave to amend presents an opportunity for Cross-Complainant to clarify any confusion 
regarding his name. 

Specific Performance (c/a thirteen); Anticipatory Breach of Contract (c/a fourteen); and 
Anticipatory Breach of the Covenant of Good Faith and Fair Dealing (c/a fifteen) 

Cross-Complainants causes of action for (13) specific performance, (14) anticipatory breach of 
contract, and (15) anticipatory breach of the covenant of good faith and fair dealing are 
predicated on an alleged contract for the sale of the Property. 

Cross-Defendant demurs to these cause of action pursuant to CCP § 430.10(g) on the grounds 
that the Cross-Complaint “fails to provide a written agreement” and “merely offers what appears 
to be text messages.” (Dem. at 3:17-18.) Cross-Defendant further argues that the alleged 
contract fails to satisfy the statute of frauds, specifically subsection (d) of Civil Code § 1624 
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(“[a]n electronic message of an ephemeral nature that is not designed to be retained or to create 
a permanent record, including, but not limited to, a text message or instant message format 
communication, is insufficient under this title to constitute a contract to convey real property, in 
the absence of a written confirmation that conforms to the requirements of subparagraph (B) of 
paragraph (3) of subdivision (b).”) 

In Opposition, Cross-Complainant quotes the entirety of subparagraph (B) of paragraph (3) of 
subdivision (b), however notes that “Nazari alleges that the confirmed writing exists, however it 
is not retained in the possession of Nazari at this time.” Critically, the Cross-Complaint alleges 
“Nazari is informed and believes a writing exists.” (XC at ¶ 10.) 

Information and belief is a “common legal term used to indicate that ‘the allegation is not based 
on firsthand knowledge of the person making the allegation, but that person nevertheless, in 
good faith, believes the allegation to be true.’” (City of Santa Cruz v. Municipal Court (1989) 49 
Cal.3d 74, 93, fn. 9, quoting Black's Law Dict. (5th ed. 1979) p. 701.) Cross-Complainant’s 
information and belief allegation is inconsistent with his argument in opposition that a confirmed 
writing exists. As a consequence, the Cross-Complaint fails to allege “[a] confirmation in writing 
sufficient to indicate that a contract has been made between the parties” that meets with all the 
other requirements of Civil Code § 1624(b)(3)(B). Therefore “it cannot be ascertained from the 
pleading whether the contract is written, is oral, or is implied by conduct.” (CCP § 430.10(g).) 

Cross-Complainant has failed to allege facts sufficient to state his causes of action for (13) 
specific performance, (14) anticipatory breach of contract, and (15) breach of the covenant of 
good faith and fair dealing; the Demurrer to these causes of action is sustained, with leave to 
amend. 

 Negligence (c/a seventeen) 

Cross-Defendant demurs to Cross-Complainant’s cause of action for negligence on the grounds 
that Cross-Defendant does not owe a general duty in tort to not breach a contract or follow wage 
laws. (Dem. at 4:18.20; see also Dem. at 4:23-24 [citing Applied Equipment Cor. v. Litton Saudi 
Arabia Ltd. (1994) 7 Cal.4th 503, 515 [“[A]n omission to perform a contract obligation is never a 
tort, unless that omission is also an omission of a legal duty.”].) 

The elements of a cause of action for negligence are: the “defendant had a duty to use due 
care, that he [or she] breached that duty, and that the breach was the proximate or legal cause 
of the resulting injury. [Citation.]” (Nally v. Grace Community Church (1988) 47 Cal.3d 278, 292–
293.) “[E]very [negligence] case is governed by the rule of general application that all persons 
are required to use ordinary care to prevent others from being injured as the result of their 
conduct.” (Weirum v. RKO General, Inc. (1975) 15 Cal.3d 40, 46.) The existence of a legal duty 
to use reasonable care in a particular factual situation is a question of law for the court to 
decide. (Adams v. City of Fremont (1998) 68 Cal.App.4th 243, 265.) 

The Cross-Complaint alleges that “Mutuku owed a duty to Nazari to undertake reasonable 
efforts to prevent violations of California laws. Such duties extended to complying with the 
above referenced laws and regulations and reasonably preventing the harm that befell Nazari.” 
(XC at ¶ 165.) Cross-Complainant further alleges that Cross-Defendant owed several duties to 
him as his employer, landlord, and pursuant to their contract. (Id. at ¶¶ 166-168.) 

While Cross-Complainant has failed to allege a valid contract between the parties (see further 
discussion above), he has alleged that Cross-Defendant was both his landlord and his 
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employer. But, Cross-Defendant argues in the Demurrer, courts have been hesitant to extend 
tort liability for wage claims. (See Dem. at 5:10-11 [citing Voris v. Lampert (2019) 7 Cal.5th 
1141].) The Opposition does not meaningfully engage with this argument, other than to argue 
that “an employer can be liable to another employee for its own negligence.” (Opp. at 4:10-11].) 

While Voris does state that a conversion claim is not an appropriate remedy for holding a 
defendant personally liable for unpaid wages, it does not completely foreclose the idea of a 
wage-based negligence claim. That said, Cross-Complainant’s authority is not particularly 
responsive. (See Opp. at 4:10-11 [citing Cragg v. Los Angeles Trust Co. (1908) 154 Cal. 663].)  

However, Cross-Defendant has not provided the Court with any authority (and the Court is not 
aware of any) that would support the conclusion that a general negligence claim arising out of 
an employment relationship is precluded by the Labor Code. Furthermore, to the extent this 
cause of action is duplicative of the causes of action for Labor Code violations, that is not a 
grounds to sustain Cross-Defendant’s Demurrer. Additionally, Cross-Defendant does not 
address Cross-Complainant’s allegation that he owed a duty to him as his landlord. Because the 
Cross-Defendant’s Demurrer is directed solely at the existence of a duty, that ends the Court’s 
inquiry into the negligence claim. 

Cross-Complainant has alleged facts sufficient to state a cause of action for negligence; the 
Demurrer to this cause of action is overruled. 

 

  

22.  TIME:  9:00   CASE#: MSC21-00664 
CASE NAME: RAULSTON VS SIERRA HEALTH AND 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

23.  TIME:  9:00   CASE#: MSC21-00664 
CASE NAME: RAULSTON VS SIERRA HEALTH AND 
HEARING ON DEMURRER TO COMPLAINT of RAULSTON FILED BY SIERRA 
HEALTH AND WELLNESS CENTERS LLC 
* TENTATIVE RULING: * 
 
 
 
Before the Court is a demurrer to plaintiff Erika Rauston's complaint filed by defendant Sierra 

Health and Wellness Centers, LLC ("Sierra"). For the reasons set forth, the demurrer is 

sustained, without leave to amend. 
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Factual Background 

Plaintiff's Complaint asserts claims alleging Sierra is liable for the transmission of COVID-19 to a 

household member of Sierra's employee in December 2020. The following is a summary of the 

allegations Plaintiff makes in her Complaint. 

Plaintiff is the daughter of an employee of Sierra. (Compl. ¶ 16.) Sierra operates addiction 

rehabilitation facilities and offers residential treatment for persons suffering from addition and 

post-traumatic stress disorder (PTSD). (Compl. ¶ 2.) Plaintiff's mother was employed as a 

therapist at Sierra's Concord facility beginning in October 2020. (Compl. ¶¶ 2, 17.)  

Plaintiff lived with her mother in the same household. (Compl. ¶ 21.) Plaintiff alleges her mother 

was exposed to COVID-19 at Sierra because of Sierra's negligence in maintaining and 

operating the Concord facility by, among other things, failing to follow COVID-19 safety 

protocols, including regulations or mandates by OSHA, Cal OSHA and the California Regional 

Stay at Home Order issued December 3, 2020 which became effective on December 6, 2021 

("State Order"), and CDC guidelines. (Compl. ¶ 20 and Exh. 1 [State Order].)  

The State Order became applicable to specific regions when the California Department of Public 

Health determined that the ICU adult bed capacity is less than 15% in that region. (Compl. Exh. 

1 [State Order ¶¶ 1, 2].) The Complaint alleges Contra Costa County where Sierra's Concord 

facility is located implemented the State Order on December 6, 2021. (Compl. Exh. 2 [County 

Notice].) 

Plaintiff alleges Sierra was negligent in not following CDC guidelines, applicable regulations and 

the State Order at its Concord facility, not "properly" screening employees entering the facility 

for COVID-19, not cleaning or sanitizing, not protecting employees from potentially infected 

persons, not implementing a social distancing policy, failing to provide personal protective 

equipment, and failing to warn Plaintiff's mother of the dangers presented by visitors to the 

facility, among other acts and omissions. (Compl. ¶ 20.) She does not allege that Sierra was a 

non-essential business or was obligated to close, but alleges Sierra allowed non-workers to 

enter and exit the facility, including residents there for treatment, and friends and family of the 

residents. (Compl. ¶ 19.) Plaintiff alleges that her mother was "most likely" exposed to COVID-

19 at Sierra's facility as that was the place where her mother "frequently" came in contact with 

persons outside her household. (Compl. ¶ 18.) 

Plaintiff alleges that the COVID-19 virus can be spread through inanimate objects ("fomites") 

when a person interacts with the surface or an inanimate object. (Compl. ¶ 8.) Plaintiff does not 

allege that there was an outbreak of COVID-19 at the facility or that Sierra knew of any 

confirmed case of COVID-19 at the facility by a patient, staff, or visitor that allegedly exposed 

Plaintiff’s mother to the disease and that the employer failed to warn the mother of her 

exposure.  

She alleges simply that her mother became infected with COVID-19 "mostly likely" by exposure 

at Sierra, and then her mother's "body, clothing, or personal effects became a vehicle for the 

virus," and she carried the virus home. (Compl. ¶¶ 18, 21.) Plaintiff "repeatedly came into 

contact with potential vehicles for the virus, including fomites such as [her mother's] clothing and 
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[her mother's] personal effects that she took with her to work," and through her mother, Plaintiff 

became infected with a severe case of COVID-19 in "mid-December 2020." (Compl. ¶¶ 17, 21-

24.) Though Plaintiff alleges in one sentence that Sierra's "actions caused [her mother] to 

become infected with COVID-19 (Compl. ¶ 21), she also alleges it is irrelevant whether or not 

[her mother] was infected with COVID-19; . . . she could have been asymptomatic . . . or the 

virus could have been transmitted via his [sic] clothing or personal belongings." (Compl. ¶ 29.) 

Plaintiff alleges she "avoided leaving home for non-essential purposes," though not that she 

never left her home for essential or non-essential purposes. (Compl. ¶ 16.) She and her mother 

"largely," not exclusively, relied on online shopping, which necessarily entails delivery of goods 

and materials to her home. (Compl. ¶ 16.) Plaintiff's daughter, who lives in a different household, 

picked up goods Plaintiff needed and delivered them to her, and Plaintiff left her home for doctor 

visits. (Compl. ¶¶ 16, 17.) She alleges the only place her mother "frequently" was in contact with 

persons outside her household was at Sierra's facility. (Compl. ¶ 18.)  

The Complaint includes causes of action against Sierra for negligence (1st C/A), negligence per 

se (2nd C/A), and negligence-premises liability (3rd C/A).  

Standards Governing Ruling on Demurrer 

"A demurrer tests the legal sufficiency of the factual allegations in a complaint." (Ivanoff v. Bank 

of America, N.A. (2017) 9 Cal.App.5th 719, 725.) In ruling on the demurrer, the Court must 

accept as true all well-pleaded factual allegations of the complaint, but not " 'contentions, 

deductions or conclusions of fact or law.' " (Blank v. Kirwan (1985) 39 Cal. 3d 311, 318.) (See 

also City of Dinuba v. County of Tulare (2007) 41 Cal. 4th 859, 865; Carloss v. County of 

Alameda (2015) 242 Cal. App. 4th 116, 123.) In determining whether the Complaint states a 

claim for relief, the Court gives "the complaint a reasonable interpretation, reading it as a whole 

and its parts in their context. [Citation omitted.]" (Evans v. City of Berkeley (2006) 38 Cal. 4th 1, 

6.) The Court also considers matters of which the Court can properly take judicial notice. 

(Carloss v. County of Alameda, supra, 242 Cal.App.4th at 123.) 

 

Analysis 

Sierra has generally demurred to each cause of action of the Complaint on the ground that 

Plaintiff has failed to state causes of action for negligence, negligence per se (which Sierra 

correctly asserts is not a separate cause of action, discussed further below), and negligence 

based on premises liability under Code of Civil Procedure § 430.10(e). Sierra contends that the 

Complaint fails to allege facts sufficient to support the existence of a duty, causation, and 

proximate cause in order to state a negligence claim. 

At the core of the Complaint is whether Sierra owed a duty of care to mitigate against COVID-19 

in the midst of a global pandemic not to its employee, but to a third party non-employee who 

never entered Sierra's facility, because Sierra's employee may have come in contact with 

COVID-19 virus particles at Sierra's facility, carried them home on her person or belongings, 

and the virus particles on the employee or her belongings may then have been transmitted to 
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Plaintiff, causing Plaintiff to become infected with COVID-19. For the reasons explained below, 

the Court holds Plaintiff's Complaint does not state a cause of action against Sierra under any of 

the theories alleged. 

 Plaintiff's COVID-19 Allegations 

As Plaintiff alleges, COVID-19 is a novel coronavirus, a contagious respiratory illness that first 

began circulating in 2020 and caused shelter-in-place orders to be issued in the Bay Area 

beginning in March 2020. (Compl. ¶¶ 5, 6, 10, 11.) As a novel virus, information regarding the 

transmission and prevention of the disease has necessarily evolved over time as scientists and 

health professionals conduct studies and learn more about the disease. Plaintiff alleges that 

Sierra's facility provided residential treatment for addiction and PTSD. (Compl. ¶ 2.)  

 Negligence (1st C/A) 

"A plaintiff in any negligence suit must demonstrate 'a legal duty to use due care, a breach of 

such legal duty, and [that] the breach [is] the proximate or legal cause of the resulting injury.' 

[Citations and internal quotations omitted.]" (Kesner v. Superior Court (2016) 1 Cal.5th 1132, 

1142 ("Kesner") [quoting Beacon Residential Community Assn. v. Skidmore, Owings & Merrill 

LLP (2014) 59 Cal.4th 568, 573].) Whether a legal duty exists in this circumstance between 

Sierra and Plaintiff is a question of law to be determined by the court. (Vasilenko v. Grace 

Family Church (2017) 3 Cal.5th 1077, 1083 ("Vasilenko"); Cabral v. Ralphs Grocery Co. (2011) 

51 Cal.4th 764, 770 ("Cabral").)  

A. Duty in General and Exceptions to Duty   

 

The general rule under Civil Code § 1714 is that everyone owes a duty to act with "reasonable 

care for the safety of others." (Cabral, supra, 51 Cal.4th at 768.) " 'Whether a given case falls 

within an exception to this general rule, or whether a duty of care exists in a given circumstance, 

‘is a question of law to be determined on a case-by-case basis.' [Citation, internal quotation 

marks omitted.]" (Huang v. The Bicycle Casino, Inc. (2016) 4 Cal.App.5th 329, 341 [quoting 

Parsons v. Crown Disposal Co. (1997) 15 Cal.4th 456, 472.)  

Courts recognize that limits must be imposed on the general duty of care to avoid what would 

otherwise be infinite liability for negligent acts. (Vasilenko, supra, 3 Cal.5th at 1083.) "The 

conclusion that a duty exists in a particular case 'is not sacrosanct in itself, but only an 

expression of the sum total of those considerations of policy which lead the law to say that the 

particular plaintiff is entitled to protection.' [Citations, internal quotation marks omitted.] We 

invoke the concept of duty to limit ' "the otherwise potentially infinite liability which would follow 

from every negligent act,' yet we do so only where public policy clearly supports (or a statutory 

provision establishes) an exception to the general rule of Civil Code section 1714. [Citation, 

internal quotation marks omitted.]." (T.H. v. Novartis Pharmaceuticals Corp. (2017) 4 Cal.5th 

145, 164 [quoting Dillon v. Legg (1968) 68 Cal.2d 728, 734, and Kesner, supra, 1 Cal.5th at 

1143].) 
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Ultimately, the determination whether a duty exists and its scope reflects " 'an expression of 

policy considerations leading to the legal conclusion that a plaintiff is entitled to a defendant's 

protection.' [Citation omitted.]" (Id. [quoting Ludwig v. City of San Diego (1998) 65 Cal.App.4th 

1105, 1110].) A determination that no duty exists to a plaintiff for negligence and thereby that a 

category of negligent conduct should be exempt from the general duty rule of Civil Code § 1714 

is warranted "when such an exemption is ' "clearly supported" ' by public policy." (Cabral, supra, 

51 Cal.4th at 771.)  

B. Public Policy and the Rowland Factors  

 

The California Supreme Court in Rowland v. Christian (1968) 69 Cal.2d 108 ("Rowland") 

identified seven factors (the "Rowland" factors) which courts should balance in determining 

whether public policy warrants limiting the general duty of care in certain cases. (Id. at 113.) The 

seven Rowland factors are generally grouped into two categories: "Three factors—

foreseeability, certainty, and the connection between the plaintiff and the defendant—address 

the foreseeability of the relevant injury, while the other four—moral blame, preventing future 

harm, burden, and availability of insurance—take into account public policy concerns that might 

support excluding certain kinds of plaintiffs or injuries from relief." (Kesner, supra, 1 Cal.5th at 

1145.) The California Supreme Court has repeatedly adopted and affirmed those factors in 

negligence and premises liability cases based on negligence. (Kesner, supra, 1 Cal.5th at 1145 

[negligence and premises liability]; Cabral, supra, 51 Cal.4th at 781 [negligence].)  

C. The Kesner Decision 

 

Plaintiff relies on Kesner v. Superior Court (2016) 1 Cal.5th 1132 ("Kesner") to support of her 

negligence theory regarding her exposure to the novel coronavirus COVID-19 allegedly through 

her mother's alleged exposure to the virus at work. Kesner involved two employees who worked 

for different companies that used asbestos, which the Court characterized as a "toxin." (Id. at 

1140.) One employee worked one at a manufacturing plant that used asbestos in making brake 

shoes, and one worked at a railroad company (BNSF) where the employee was exposed to 

asbestos from pipe insulation and other products used by the company in the course of its 

business. (Id. at 1141.) The plaintiffs were members of the employees' respective households 

who were exposed to asbestos through fibers and dust the employees brought home from the 

businesses on their clothing. The plaintiffs alleged the companies using the asbestos products 

created a risk of harm to the employees' families by not exercising "reasonable care in the use 

of asbestos-containing materials." (Id. at 1141.)  

The issue decided in Kesner as framed by the California Supreme Court was "whether 

employers or landowners owe a duty of care to prevent secondary exposure to asbestos" and 

specifically whether employers using "asbestos in the workplace have a duty of care to protect 

employees' household members from exposure to asbestos through off-site contact with 

employees who carry asbestos fibers on their work clothing, tools, vehicles, or persons?" (Id. at 

1140.) Applying the Rowland factors, the Court concluded that plaintiffs could state claims for 
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negligence and for premises liability on a negligence theory against the companies based on the 

asbestos that was carried home by the employees from the workplace.  

The Court held that "the duty of employers and premises owners to exercise ordinary care in 

their use of asbestos includes preventing exposure to asbestos carried by the bodies and 

clothing of on-site workers." (Id.) "Where it is reasonably foreseeable that workers, their clothing, 

or personal effects will act as vectors carrying asbestos from the premises to household 

members, employers have a duty to take reasonable care to prevent this means of 

transmission." (Id.)  

The Court explicitly limited the employers' duty only to members of the employees' immediate 

household. (Id. at 1157.) The Court specifically stated that "Because the duty is premised on the 

foreseeability of both the regularity and intensity of contact that occurs in a worker's home, it 

does not extend beyond this circumscribed category of potential plaintiffs." (Id. at 1140.)  

Kesner involved employee and secondary exposure to a toxic product that caused disease, a 

product the defendant companies were using to advance their businesses from which the 

companies' profited financially and as part of their regular business operations. The employee's 

work for the companies necessarily required the employees to face risks from use of and 

exposure to the product to perform their job functions, as well as known risks of take-home 

exposure from the nature of the substance itself. The Court finding a duty in Kesner was based 

on many specific facts related to asbestos and its known dangers both to employees in contact 

with the substance and to persons who then came in contact with the employees, their clothing 

and personal effects which were established vectors for asbestos contamination. (Kesner, 

supra, 1 Cal.5th at 1146-1148.)  

D. Application of the Rowland Factors in This Case  

 

The determination of the question of duty differs from a determination of the breach, injury, and 

causation elements of negligence. The latter elements are dependent on the specific facts and 

evidence adduced in the case, whereas "[a]nalysis of duty occurs at a higher level of generality." 

(Vasilenko, supra, 3 Cal.5th at 1084.) (See also Cabral, supra, 51 Cal.4th at 774.) The Rowland 

factors which the Court considers to determine whether a legal duty exists "are evaluated at a 

relatively broad level of factual generality. Thus, as to foreseeability, we have explained that the 

court's task in determining duty 'is not to decide whether a particular plaintiff's injury was 

reasonably foreseeable in light of a particular defendant's conduct, but rather to evaluate more 

generally whether the category of negligent conduct at issue is sufficiently likely to result in the 

kind of harm experienced that liability may be appropriately imposed.' [Citations omitted, italics 

in original.]" (Id. at 772 [quoting Ballard v. Uribe (1986) 41 Cal.3d 564].) In applying the 

foreseeability and other Rowland factors, the Court asks "not whether they support an exception 

to the general duty of reasonable care on the facts of the particular case [] but whether carving 

out an entire category of cases from the general duty rule is justified by clear considerations of 

policy." (Id.) 
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1. Category One - Foreseeability, Certainty, and Connection Between Plaintiff 

and Defendant 

 

The certainty factor does not address the certainty of the cause of the injury, only the fact of 

injury. (See Kesner, supra, 1 Cal.5th at 1148.) Plaintiff's Complaint sufficiently alleges the 

certainty that she was injured; she contracted COVID-19 and was hospitalized. (Compl. ¶ 24.)  

The factors of foreseeability and the closeness of the connection between Plaintiff and 

Defendant's alleged negligent conduct are closely related. (Kesner, supra, 1 Cal.5th at 1148.) 

The foreseeability that a person in plaintiff's position could be injured by the defendant's 

negligence is the most important factor in the first category of factors under Rowland. (Id. at 

1145; Hernandez v. Jensen (2021) 61 Cal.App.5th 1056, 1061.)  

The foreseeability factor requires the Court to determine how foreseeable it is that the "general 

character of the event or harm" would occur; it is "not measured by what is more probable than 

not, but 'includes whatever is likely enough in the setting of modern life that a reasonably 

thoughtful [person] would take account of it in guiding practical conduct.' . . . . [Citation omitted.]" 

(Kesner, supra, 1 Cal.5th at 1145 [quoting Bigbee v. Pacific Tel. & Tel. Co. (1983) 34 Cal.3d 49, 

57-58].) (See also Hernandez v. Jensen, supra, 61 Cal.App.5th at 1065.) To be considered 

foreseeable, the Court evaluates "whether the category of negligent conduct at issue is 

sufficiently likely to result in the kind of harm experienced that liability may appropriately be 

imposed ….' " (Kesner, supra, 1 Cal.5th at p. 1145.)  

In this case, the negligent conduct alleged is Sierra's failure to follow health orders and guidance 

regarding allowing visitation of residents by family and friends, sanitizing, masking, social 

distancing, testing, and other negligence alleged by Plaintiff. (Compl. ¶¶ 19, 20.) The question 

then is whether that conduct was sufficiently likely to result in a third party member of an 

employee's household becoming infected with COVID-19, such that the connection between 

Sierra's alleged negligent conduct and Plaintiff's COVID-19 infection are sufficiently close to 

deem the risk to be foreseeable. 

The question is a close one. The novel coronavirus is unlike the asbestos fibers and dust in 

Kesner, which was known to cause illness to those exposed both directly and through take-

home exposure based on many years of research and prior published studies, making it 

sufficiently likely the members of the employee's immediate household would contract disease 

from those exposures and therefore foreseeable. (Kesner, supra, 1 Cal.5th at 1146-1148.) The 

Court in Kesner found the foreseeability and related factor of the closeness of the connection 

between the defendant's conduct and the plaintiff's injury favored a duty in that case because 

"[i]ncreased risk of mesothelioma is a characteristic harm that makes the use of asbestos-

containing materials unreasonably dangerous in the absence of protective measures." 

(Id. at 1149 [emphasis added].)  

The novel coronavirus was not subject to the same degree of known, foreseeable risks of 

transmission and harm as the cancer caused by asbestos fiber exposure in Kesner. As of 

December 2020 when Plaintiff alleges she contracted COVID-19 from her mother, as reflected 
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in the State Order, the County Notice, and emergency regulations issued by Cal/OSHA on 

November 30, 2020 (see Title 8 Cal. Code Regs. § 3205), only a short time prior to Plaintiff's 

alleged infection, it was clear there was some possibility of contracting COVID-19 from being in 

contact with persons outside the person's household in an indoor setting without masks and 

social distancing, whether in a workplace or other settings, including a doctor's office or grocery 

store. The State Order and local Contra Costa County Notice were clearly issued to try to 

prevent the spread of the virus.  

On the other hand, COVID-19 presents the unique circumstance of a global pandemic with a 

previously unknown respiratory virus that was only subject to investigation and study for roughly 

nine months by the time Plaintiff became ill with the virus. The novel virus was subject to 

substantial uncertainties as to how readily transmissible the virus is, the methods of 

transmission of the virus, and the effectiveness of different means in preventing its spread, 

including steps such as frequent handwashing.  

The uncertainties surrounding the virus are reflected in (a) the State's and other government 

agencies' updated and revised emergency orders, including the Court's own series of 

emergency rules; and (b) the changing informational materials and guidance from the Centers 

for Disease Control and Prevention ("CDC") issued and updated between from March 2020 

through December 2020 and beyond. (See https://www.courts.ca.gov/documents/appendix-i.pdf 

(Judicial Council Emergency Rules effective December 7, 2021; 

https://www.cdc.gov/coronavirus/2019-ncov/index.html and underlying materials and 

information.) Information, orders, and guidance have been repeatedly updated as more scientific 

studies have been performed, as the government's and health officials' understanding of the 

virus and its transmission changed, and as the number of persons infected with the virus within 

specific communities ebbed and surged during the months between March 2020 and December 

2020 and thereafter. While the Court cannot take judicial notice of the truth of the information 

contained in these materials, the Court can take judicial notice of the existence of revisions, 

updates, and new information issued to the public by government and health officials over the 

course of the pandemic. (C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103-

1104 [records of administrative agency]; StorMedia, Inc. v. Superior Court (1999) 20 Cal.4th 

449, 457, fn. 9 [existence of documents subject to judicial notice but not truthfulness of content.) 

In the midst of a global pandemic and in the face of guidance from the CDC, the State Order, 

and the County Notice, a "reasonably thoughtful person," or in this case a reasonably thoughtful 

owner and operator of a residential mental health and addiction treatment facility, would comply 

with the State Order and health and safety requirements applicable to that business in order to 

protect its employees and those entering the facility from transmission of COVID-19, to the 

extent possible. Sierra might be charged with knowledge or notice that its negligent conduct 

posed some possibility that its employees would be exposed to this novel virus, though it is not 

clear to what greater extent than the exposure employees faced even if the regulations, the 

State Order and CDC guidelines were followed.  

It is not clear to the Court that notice that the employees might face some possible exposure to 

the virus at work at the Sierra facility would extend to anyone else they might come in contact 
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with, even their family members. It is not clear that these possibilities meet the standard to deem 

the risk of Plaintiff contracting the disease from her mother foreseeable and Plaintiff's infection 

closely connected enough to the negligent conduct of Sierra under Kesner and Rowland. To the 

contrary, the Court finds the foreseeable risk of some exposure to third parties an employee 

might come in contract with, even household members, far more remote and uncertain than the 

known risks to the employee and the household through take-home exposure to asbestos that 

had been confirmed over years of studies and regulation of asbestos that supported the finding 

of foreseeability in Kesner.  

2. Category Two - Public Policy Considerations  

 

Even if the Court were to find there was a foreseeable risk of contracting COVID-19 by Plaintiff 

as a third party allegedly exposed to the virus through an employee who in turn came in contact 

with the virus through Sierra's negligent conduct, the four public policy considerations under 

Rowland, specifically, moral blame, preventing future harm, burden, and availability of 

insurance, do not warrant imposing liability on Sierra for the alleged transmission of this 

communicable disease by its employee to a third party. The Court evaluates those factors not 

based on the specific details of this Plaintiff and this employer, but the broader issue of whether 

public policy considerations support holding an employer liable to a household member who 

contracts a novel, communicable respiratory virus allegedly in the workplace because of alleged 

negligent practices by the employer in not taking proper steps to prevent transmission of the 

virus. 

Sierra was operating a residential addiction treatment facility during a global pandemic; risks of 

exposure to COVID-19 did not directly arise from an unreasonably dangerous product used at 

Sierra's facility, like the asbestos in Kesner. Plaintiff at most can allege that the COVID-19 virus 

may have existed in some unknown quantity at the facility through the ingress and egress of 

employees, visitors, patients, and others which resulted in some unknown and unquantified risk 

to employees that they would contract the disease, in light of the existence of the disease in the 

greater Bay Area community, as reflected in the State Order, the County Notice, the CDC 

guidance, and the Cal/OSHA emergency regulations only enacted with two weeks or less of 

when Plaintiff alleges she contracted the disease. Indeed, the rationale stated on the face of the 

State Order and County Notice for the regional stay-at-home order was that there was a surge 

of cases and a widespread outbreak of this novel, communicable disease in the six Bay Area 

Counties. The public policy considerations regarding imposing liability on an employer for third 

party exposure and infection by the virus must be placed in this context. 

a. Moral Blame 

 

As to moral blame, the virus was a new, communicable disease prevalent in the community as 

part of a global pandemic, not a product introduced into the workplace and used by the 

employer for profit while knowingly exposing workers and their household through take-home 

exposure to a product with known carcinogenic properties. The Court explained in Kesner, "We 

have previously assigned moral blame, and we have relied in part on that blame in finding a 

duty, in instances where the plaintiffs are particularly powerless or unsophisticated compared to 
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the defendants or where the defendants exercised greater control over the risks at issue." 

(Kesner, supra, 1 Cal.5th at p. 1151.) Further, distinguishing this case from Kesner is the fact 

that "commercial users of asbestos benefited financially from their use of asbestos and had 

greater information and control over the hazard than employees' households." (Id.) 

While the Court may attach some moral blame to an employer for not following public health 

orders in a pandemic, the novel virus is readily distinguishable from the asbestos in Kesner. An 

employer like Sierra does not have the same type or degree of moral responsibility for the 

presence of a novel, communicable virus in its facility when a global pandemic is raging as the 

employers in Kesner, who brought the toxic substance into their business, profited from its use, 

and from years of studies, knew of a confirmable risk of exposure to a dangerous substance for 

employees and their immediate household. In this case, members of the public, including 

Plaintiff and Sierra's employees, generally had similar information through CDC and state and 

local public health websites regarding the virus, means of transmission and methods of 

mitigating the likelihood of contracting or spreading the disease as the employers. A relative of 

an employee facing a pandemic is not "particularly powerless" compared to the employer, which 

in this circumstance may also be considered relatively powerless to prevent the potential spread 

of the novel respiratory virus by persons treated at the facility, employees, and others.   

An employer such as Sierra operating an essential health care business in the pandemic does 

not have the same degree of control over the presence or transmission of the COVID-19 virus or 

removal of the virus from their premises to the employee's home that the employers in Kesner 

had over the asbestos product, fibers and dust, which were known to be dangerous and cancer-

causing to the employees and their household if not properly handled based on years of studies. 

(Kesner, supra, 1 Cal.5th at 1146-1148.) An employer in this circumstance cannot be said to 

bear the degree of moral culpability in mishandling of the virus particles as the employers in 

Kesner in their mishandling of asbestos.  

b. Burden, Prevention of Future Harm, and Availability of Insurance 

 

The factors concerning the burden on employers, the goal of preventing future harm, and the 

availability of insurance also favor imposing limits on a claim by a third party, non-employee 

against an employer based on an employee allegedly contracting COVID-19 in the workplace 

and bringing the disease home. First, it is unclear to the Court that insurance was or is available 

to a business for this type of claim; i.e., an employer's alleged negligent conduct that may have 

allowed an employee to contract the novel virus and give it to a third party. As the Court 

explained in Kesner, the insurance factor looks at the insurance available at the time of 

exposure. (Id.) Plaintiff in her opposition does not argue that insurance was available to 

employers to cover the type of third party claim asserted by Plaintiff. 

The burden on employers factor also looks to potential costs to the employer in the case, not 

only of following the health requirements and guidelines, but based on the potential risk of 

exposure to claims arising out of the alleged transmission of the virus from a workplace to third 

parties, including issues such as the uncertain scope of potential liability and number and 

identity of claimants. (Kesner, supra, 1 Cal.5th at 1152-1154.) Here, even limiting the claims to 
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members of employees' households could open a flood of claims by untold numbers of third 

parties who were never present at the employer's business premises but who may allege that a 

householder "most likely" acquired COVID-19 from the workplace.  

Ultimately, the Court concludes overriding public policy considerations warrant the courts not 

entertaining the negligence claim asserted here by a third party seeking to hold an employer 

liable because she contracted a novel, respiratory virus allegedly through an employee's 

exposure to the virus as a result of negligent conduct by the employer in not taking sufficient 

steps to prevent the exposure. The Court concludes Plaintiff's Complaint fails to state a cause of 

action for negligence against Sierra and sustains the demurrer to the first cause of action.  

E. Proximate Cause 

 

Defendant also argues that Plaintiff has not alleged facts sufficient to show that her illness was 

proximately caused by any acts or omissions of Sierra. The Court does not reach the proximate 

cause question. There are facts alleged that raise significant doubts regarding whether Sierra's 

acts or omissions were the proximate cause of her infection, given (a) the timing of her illness, 

the short time between the Cal/OSHA emergency regulations issued November 30, 2020, the 

December 6, 2020 effective date of the State Order and County Notice, and Plaintiff's infection 

in mid-December, (b) the question of the transmissibility of the disease by fomites, and (c) 

Plaintiff's exposure to other potential sources of exposure to the disease from other materials 

she came into contact with, from her daughter who delivered essentials to her, and her visits to 

her doctors. The Court, however, cannot conclude as a matter of law based on the facts alleged 

that the "only reasonable conclusion is an absence of causation" based on the four corners of 

the Complaint. (State Dept. of State Hospitals v. Superior Court (2015) 61 Cal.4th 339, 353.)  

Negligence Per Se (2nd C/A) 

Negligence per se is not a separate cause of action. (Millard v. Biosources, Inc. (2007) 156 

Cal.App.4th 1338, 1353.) The negligence per se doctrine is a rule of evidence codified in 

Evidence Code § 669(a) by which there is a presumption of a "failure to exercise due care" by 

violation of a statute or regulation, where the violation proximately caused the plaintiff's injury 

and the injury was the type of injury the statute or regulation was designed to prevent. (Evid. 

Code § 699(a)(1)-(3).)  

The second cause of action is merely another negligence cause of action based on essentially 

the same allegations as the first cause of action for negligence, which alleges Defendant was 

negligent based on its failure to follow applicable regulations and the State Order. (Compl. ¶¶ 

20, 26.) The Court sustains the demurrer to the second cause of action on the same grounds 

as the first, as well as on the grounds that negligence per se is not a separate cause of action 

and the second cause of action is merely duplicative of the first cause of action for negligence. 

 Negligence - Premises Liability (3rd C/A) 

A landowner has a general duty to maintain its property in a reasonably safe condition. (See 

generally Kesner, supra, 1 Cal.5th at 1158 and cases cited therein.) A landowner can be held 
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liable even to persons who do not enter the premises; the landowner can be liable if the 

landowner has maintained its property in a manner that exposes persons to an unreasonable 

risk of injury offsite. (Id. at 1159.) The Court in Kesner made a critical distinction in that case in 

concluding that the plaintiff in that case could state a premises liability claim against the 

defendant based on the asbestos particles at the company's premises. The case involved two 

different sets of plaintiffs, Kesner and the Havers. In addressing the Havers' premises liability 

claim, the Court in Kesner explained: 

[Defendant] BNSF says this court has "never expanded premises 

liability to permit lawsuits by plaintiffs whose only connection to the 

property at issue is an encounter with someone who visited the 

site." 

Although this last statement is superficially correct, it misconstrues 

the Havers' theory of negligence. It is not Lynne's contact with 

Mike that allegedly caused her mesothelioma, but rather Lynne's 

contact with asbestos fibers that BNSF used on its property. Mike 

and his clothing acted as a vector to carry the fibers into Mike and 

Lynne's home, where she was exposed. The Havers' claim of 

negligence focuses on an allegedly hazardous condition created 

and maintained on BNSF's property and BNSF's alleged failure to 

contain that hazard as a reasonable property owner would have 

done in the mid-1970s. This claim is readily attributable "to [a] 

specific condition, natural or artificial," on BNSF's property. 

[Citation omitted.] 

. . . 

The facts as pleaded, which we must accept as true at this stage 

[citation omitted], are that BNSF's predecessor was not a passive 

consumer of asbestos but instead had "'"supervisory control"'" 

[citation omitted] over the sources of asbestos to which Lynne was 

exposed. Mike, who carried the asbestos home, was an employee 

of that predecessor. Under these circumstances, in which BNSF's 

predecessors are alleged to have engaged in active supervisory 

control and management of asbestos sources, the Havers' 

premises liability claim is subject to the same requirements and 

same duty analysis that apply to a claim of general negligence. 

(Kesner, supra, 1 Cal.5th at 1159, 1161 [emphasis added].) 

The facts which led the Court in Kesner to find the Havers could state a premises liability claim 

grounded in negligence in favor of a household member who had not entered the premises are 

not present here, despite Plaintiff's attempt to "shoehorn" her claim into Kesner. Kesner involved 

a toxic product used in the course of BNSF's business to which the company's predecessor 

exposed their employees in the course of performing their job duties, over which that company 
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exercised "supervisory control" and was not merely "a passive consumer of asbestos." (Id. at 

1161.) The company had notice of the risks of take-home exposure from the product if the 

product left the premises on clothing and other materials carried away by the employee and was 

not properly managed. (Id. at 1146-1148.) The disease caused by exposure to asbestos was not 

transmissible in the community: the toxic, asbestos product to which they were necessarily 

exposed as part of their job functions for the companies was carried in physical form by the 

employees from the workplace to their household.  

The premises liability claim fails for these reasons, and for the reasons set forth above regarding 

the negligence claim. (Kesner, supra, 1 Cal.5th at 1158 [stating that element of negligence and 

premises liability claim are the same: "legal duty of care, breach of that duty, and proximate 

cause resulting in injury"].) COVID-19 is a respiratory virus, not a product used in conducting 

Sierra's business. The Complaint does not allege that the virus, unlike the asbestos product 

used by BNSF, was something which Sierra exercised "supervisory control" over, or which 

Sierra could prevent from entering or escaping from its facility in the way that the employer 

could manage the asbestos fibers and dust in Kesner. The facts alleged are insufficient to state 

a premises liability cause of action against Sierra. The general demurrer to the third cause of 

action for premises liability is also sustained. 

Denial of Leave to Amend 

When a demurrer is sustained, the trial court determines whether leave to amend should be 

granted based on "whether the plaintiff has shown 'in what manner he [or she] can amend [the] 

complaint and how that amendment will change the legal effect of [the] pleading.' [Citation 

omitted.]" (Ivanoff v. Bank of America, N.A. (2017) 9 Cal.App.5th 719, 726 [quoting Goodman v. 

Kennedy (1976) 18 Cal.3d 335, 349].) If the demurrer is sustained, plaintiff "has the burden of 

proving the possibility of cure by amendment." (Czajkowski v. Haskell & White, LLP (2012) 208 

Cal.App.4th 166, 173 [quoting Grinzi v. San Diego Hospice Corp. (2004) 120 Cal.App.4th 72, 

78-79 (internal quotations omitted)].) Where amendment would be futile, leave to amend should 

not be granted. (Ivanoff v. Bank of America, N.A., supra, 9 Cal.App.5th at 726 [citing Vaillette v. 

Fireman's Fund Ins. Co. (1993) 18 Cal.App.4th 680, 685 and Caliber Bodyworks, Inc. v. 

Superior Court (2005) 134 Cal.App.4th 365, 373–374].) 

Though Plaintiff in her opposition has requested leave to amend if the demurrer is sustained, 

she has not stated what additional allegations she could make to establish a basis for her claims 

against Sierra. The Court therefore sustains the demurrer, without leave to amend. 

 
  

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   08/12/21 

 
 

- 30 - 

24.  TIME:  9:00   CASE#: MSN21-1053 
CASE NAME: FHB RETAIL PROPERTY VS PERLICK 
HEARING ON PETITION TO/FOR RELEASE OF PROPERTY FROM LIEN FILED 
BY FHB RETAIL PROPERTY, LLC, A DELAWARE LIMITE 
* TENTATIVE RULING: * 
 
Granted. No opposition. Fees and Costs awarded in the amount of $2,278.38.  

 


